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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WISCONSIN
LAWRENCE G. RUPPERT and
THOMAS A. LARSON,
Plaintiffs,
v.
ALLIANT ENERGY CASH BALANCE
PENSION PLAN,
Defendant.

)
)
)
)
)
)
)
)
)
)
)

Case No. 3:08-CV-00127-bbc
Judge Barbara B. Crabb

CORRECTED AMENDED ANSWER
Defendant, Alliant Energy Cash Balance Pension Plan (sometimes hereinafter
referred to in the Answers below as “the Plan”), by and through its attorneys, Seyfarth Shaw
LLP, and for its Corrected Amended Answer, states as follows:
COMPLAINT ¶1:

This pleading supplements the First Amended Complaint (Doc. 15), filed April 28,
2008. All documents referenced are incorporated as if attached hereto. See Fed. R. Civ.
P. 10(c).
ANSWER:

Defendant admits that plaintiffs filed a motion for leave to file a supplemental
Complaint (ECF No. 478), and defendant admits that the Court allowed plaintiffs to file a
new Complaint (ECF No. 503). Defendant admits that the First Amended Complaint (ECF
No. 15) was filed on April 28, 2008 and addressed the Plan as it existed prior to its May 10,
2011 Amendment. Defendant admits that documents referenced in the new Complaint are
incorporated as if attached. Defendant incorporates its Second Amended Answer to
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Amended Complaint, ECF No. 68, herein, to the extent that the First Amended Complaint is
incorporated into ECF No. 507. Defendant denies the remainder of the allegations in
Complaint ¶ 1.
COMPLAINT ¶2:

The version of the Plan at issue under the First Amended Complaint, sometimes referred
to herein as the “1998 Plan,” was the Plan as it existed between January 1, 1998 and
May 9, 2011, prior to and without regard to the May 10, 2011 amendment to the Plan.
ANSWER:

Defendant admits that the Alliant Energy Cash Balance Pension Plan has been
effective since January 1, 1998. Defendant admits that the Plan was amended on May 10,
2011. Defendant admits that the First Amended Complaint did not address the May 10, 2011
amendment to the Plan. Defendant denies the remainder of the allegations in Complaint ¶ 2.
COMPLAINT ¶3:

In exchange for their service for the Plan’s sponsor or an affiliated employer
during the period January 1, 1998 to August 17, 2006, participants covered by the 1998 Plan
accrued benefits defined by the Plan’s express terms as well as Plan terms implied by ERISA
that establish the mandatory minimum substantive content of participants’ benefits in
light of those express terms.
ANSWER:

Defendant admits that participants in the Plan accrued benefits under the terms of the
Plan and ERISA during the period of January 1, 1998 to August 17, 2006. Defendant denies
the remainder of the allegations in Complaint ¶ 3.
COMPLAINT ¶4:

During the period January 1, 1998 to August 17, 2006, ERISA’s nonforfeitability rules
required that participants’ Accrued Benefits be determined using a projection to normal
retirement age (age 65, under the Plan) at no less than 8.2% per annum given the Plan’s
express terms under which participants accrued, on a frontloaded basis, interest credits
equal to the greater of 4% or 75% of the Plan’s annual trust returns. During the period
January 1, 1998 to August 17, 2006, ERISA’s nonforfeitability and actuarial equivalence
2
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rules further required that, if paid in a lump sum form, participants’ Accrued Benefits be
calculated and paid without application of a pre-retirement mortality discount (“PRMD”).
ANSWER:

Defendant admits that during the period January 1, 1998 to August 17, 2006 pursuant
to Plan § 3.5(a), participants accrued interest credits, on a frontloaded basis, equal to the
greater of 4% or 75% of the Plan’s annual trust returns for the Plan Year. Defendant denies
the remainder of the allegations in Complaint ¶ 4.
COMPLAINT ¶5:

On May 10, 2011, via a duly executed Board of Directors resolution, the Plan’s sponsor
duly adopted a plan amendment (referred to herein as “May 10, 2011 Amendment,” “May
2011 Amendment,” or “Amendment”) that altered the Plan’s definition of the Accrued
Benefit “retroactively effective as of January 1, 1998” applicable to all persons covered by the
Court’s Order of February 12, 2009 (Doc. 67) certifying two subclasses in this action. 1
ANSWER:

Defendant admits the allegations in Complaint ¶ 5.
COMPLAINT ¶6:

Exhibit 1 is a true and correct listing of the identities (which for purposes of this
Complaint means first names and last names and Defendant-assigned personal
identification numbers or “PINs”) of the 957 persons, listed in the Excel file that Defendant
provided Plaintiffs via Defendant’s October 7, 2011 email to Plaintiffs, who are lump sum
recipient members of either of the two previously-certified subclasses , together with:
(a) the date and (b) amount of the lump sum(s) that Defendant represented in that email
that Defendant paid the listed persons between January 1, 1998 and August 17, 2006.
(All references in this Supplemental Complaint to members of either previously certified
subclass shall also be read, or shall alternatively be read, to mean each such person and Plan
participant irrespective of any defense challenge to continuing validity of either previously
certified subclass as such.)

1

Doc. 444, Ex. 1, ECF pages 4-10 of 13, filed by Defendant in this action, is a true and correct
copy of the May 10, 2011 Board of Directors Resolution and Amendment. On May 18, 2011,
Defendant authenticated Doc. 444, Ex. 1, ECF pages 4-10 of 13 as a true and accurate copy of
the May 10, 2011 Board of Directors Resolution and Amendment via Doc. 444 ¶ 4, a May 13,
2011 declaration of Marcia Whelan, Alliant’s Total Rewards manager.
3
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ANSWER:

Defendant admits the allegations in Complaint ¶ 6.
COMPLAINT ¶7:

Exhibit 2 is a true and correct listing of the identities of the 137 persons, listed in the
Excel files attached to Defendant’s October 11 and October 21, 2011 emails to Plaintiffs,
who are annuitant members of either of the two previously-certified subclasses, together
with: (a) the date of birth; (b) the benefit commencement date; (c) the prior cash balance
account on benefit commencement date; and (d) the amount of the annual annuity payments
based on the participant’s (i) grandparent annuity, (ii) cash balance annuity and (iii) job
elimination temporary annuity to which each such person was entitled (prior to adjustment
for selection of an alternate form of payment) on his or her benefit commencement date,
with each such data item shown extracted from Defendant’s data files.
ANSWER:

Defendant states that Exhibit 2 contains discrepancies as compared to either the
October 11, 2011 spreadsheet sent from Defendant or based on the information in
Defendant’s files. These discrepancies are set forth in Exhibit A at ECF No. 519. Apart
from these discrepancies, which form the basis of Defendant’s denial of Exhibit 2, Defendant
admits that Exhibit 2 is a true and correct listing of the identities of the 137 persons, listed in
the Excel files attached to Defendant’s October 11 and October 21, 2011 emails to
Plaintiffs, who are annuitant members of either of the two previously-certified subclasses,
together with: (a) the date of birth; (b) the benefit commencement date; (c) the prior cash
balance account on benefit commencement date; and (d) the amount of the annual annuity
payments based on the participant’s (i) grandparent annuity or (ii) cash balance annuity, and
(iii) if applicable the job elimination temporary annuity provided in Plan § C3(11). Defendant
denies the remainder of the allegations in Complaint ¶ 7.

4
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COMPLAINT ¶8:

The version of the Plan which Plaintiffs here allege violated ERISA, as written and/or
as administered, and which is sometimes referred to herein as the “2011 Plan” or the
“Amended Plan,” is the Plan, or the Plan as amended, as it existed from May 10, 2011 to the
present, including certain provisions changed via the Amendment, changes which were and are
“retroactively effective as of January 1, 1998.”
ANSWER:

Defendant admits that the Alliant Energy Cash Balance Pension Plan has been
effective since January 1, 1998. Defendant admits that the Plan was amended on May 10,
2011. Defendant admits that certain portions of the May 10, 2011 Amendment were
retroactive and effective January 1, 1998. Defendant admits that the Complaint challenges
only the legality of the May 10, 2011 Amendment to the Plan. Defendant denies the
remainder of the allegations in Complaint ¶ 8.
COMPLAINT ¶9:

The May 10, 2011 Amendment was a voluntary act by the Plan’s sponsor.
Although the adoption of the Amendment was a condition of the issuance of a favorable taxqualification determination letter that the Plan’s sponsor negotiated with the IRS, the
Plan’s sponsor was under no obligation to apply for or obtain a determination letter.
Moreover, the Plan’s sponsor was not required to negotiate with the IRS to obtain a
favorable IRS determination letter. For example, the Plan’s sponsor could have instead
filed suit in Tax Court to obtain relief on more favorable terms. This was an alternative that
the Plan raised in a letter to the IRS dated April 1, 2009, saying “we must continue to
hold open the possibility of a Tax Court resolution,” see Doc. 226-29.
ANSWER:

Defendant admits that the adoption of the May 10, 2011 Amendment was a condition
of the issuance of a favorable tax-qualification determination letter that the Plan sponsor
negotiated with the IRS. Defendant further admits that the May 10, 2011 Amendment was a
condition to IRS tax qualification status, and that tax disqualification would have induced
starkly negative consequences for Plan participants and the Plan sponsor. See Plaintiffs’
5
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submission at ECF No. 368 at 3 & n.4; see also Renz Decl. (ECF # 386) at ¶ 13. Defendant
admits that in a letter dated April 1, 2009 from the Plan’s attorney, Greg Renz, to IRS agent
Luis Ortiz, Mr. Renz stated:
While our understanding of the IRS issues has unfortunately not been
advanced very far during the intervening time period, I do want to respond that
Alliant is very desirous of receiving a favorable determination letter and is
willing to take all actions it determines to be reasonable to achieve that result.
That being said, until it is clear to us what the IRS issues are and what it will
take to resolve them, we must continue to hold open the possibility of a Tax
Court resolution. While I myself have never had to resort to a declaratory
judgment proceeding in the Tax Court for a favorable determination letter
submission, it is my understanding that the Tax Court will only review the
record as it exists through the IRS process. As such, I want to make it very
clear throughout this process what our position is on any disputed issues.
ECF No. 226-28. Defendant admits that, while in theory the Plan sponsor could have
commenced litigation in Tax Court to obtain relief on more favorable terms, the Plan
believes that that approach is not practical. Defendant denies that the May 10, 2011
Amendment was a voluntary act by the Plan sponsor in light of the practical consequences of
IRS tax disqualification. Defendant denies the remainder of the allegations in Complaint
¶ 9.
COMPLAINT ¶10:

The 2011 Amendment reflects the Plan sponsor’s attempt to bring the Plan into
compliance with the requirements of the law as it applied to the Plan between January 1,
1998 and August 17, 2006. The Plan and its sponsor intended that the 2011 Plan be fully
compliant with ERISA and all applicable regulations and guidance during that period
and all other periods. The language of the Board resolutions themselves state that it is the
sponsor’s intention that the Plan “comply with…ERISA” and provide for a proper
“‘whipsaw’ calculation addressed in ERISA.” May 10, 2011 Amendment (Doc. 444 Ex. 1)
at 1. The Plan itself also specifically directs that it be amended as necessary or
appropriate “to conform to any requirements of ERISA,” Plan § 12.1, again reflecting the
sponsor’s intention that the Plan as written and administered conform to the requirements of
the law.

6
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ANSWER:

Defendant admits that the May 10, 2011 Amendment to the Plan provides:
WHEREAS, this Board desires to amend the Plan in order to
obtain a favorable determination letter from the Internal
Revenue Service (the “IRS”) with respect to the Plan’s
application for such a letter dated October 29, 1999; and
WHEREAS, the IRS, among other issues, has raised a concern
about the future interest crediting rate the Plan has used (i.e., the
30-year Treasury rate) for purposes of calculating lump sum and
annuity distributions, and believes that the utilization of such a
rate is not appropriate for the “whipsaw” calculation addressed
in ERISA and Notice 96-8; and
WHEREAS, the IRS has determined that the use of an up-to-5
year average methodology, as set forth below, would be an
appropriate, reasonable method to project future interest credits
given, among other reasons, it is an unbiased estimator as
described in Berger v. Xerox, 338 F.3d 755, 760 (7th Cir. 2003),
and is utilized for other projection purposes such as for nondiscrimination testing and for plan terminations under the
Pension Protection Act of 2006; and
WHEREAS, the Board desires to provide amendments required
by the IRS to comply with its interpretation of ERISA and
Notice 96-8 and other applicable rules for cash balance plans,
including the determination of corrective payments (and the
mechanics thereof) related to prior underpayments to certain
participants;
Defendant admits that Section 12.1 of the Plan provides that “any nonsubstantive
amendment to the Plan may be made by written action of the Employee Total Compensation
Committee, as authorized by the Company, if the Committee deems the amendment
necessary or appropriate to: (b) conform to any requirements of ERISA.” Defendant admits
that the May 10, 2011 Amendment reflects the Plan sponsor’s attempt to bring the Plan into
compliance with the requirements of the law as it applied to the Plan between January 1,
1998 and August 17, 2006. Defendant admits that the Plan and the Plan sponsor intended
7
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that the Plan as amended by the May 10, 2011 Amendment be fully compliant with
ERISA, the Internal Revenue Code and Notice 96-8 and other applicable rules for cash
balance plans, including the determination of corrective payments (and the mechanics
thereof) related to prior underpayments to certain participants. Defendant admits that, in
establishing the 1998 Plan, the Plan sponsor intended that the Plan as written and
administered conform to the requirements of the law as it understood it at that time.
Defendant denies the remainder of the allegations in Complaint ¶ 10.
COMPLAINT ¶11:

The 2011 Plan required the recalculation of the benefits due to the referenced 957 lump
sum recipients and the 137 annuity recipients (and all other persons covered by the Court’s
Order of February 12, 2009 (Doc. 67) certifying two subclasses in this action, if Defendant has
mistakenly omitted them from the data previously provided to Plaintiffs) to determine
whether and to what extent under the 2011 Plan’s provisions those persons were entitled to a
payment or payments in addition to the payments they received (in the case of lump
sums) or began receiving (in the case of annuities) between January 1, 1998 and August 17,
2006.
ANSWER:

Defendant admits that pursuant to the May 10, 2011 Amendment, the Plan was
required to analyze who among the persons who had received a lump sum payment between
January 1, 1998 and August 17, 2006 or had begun to receive annuity payments between
January 1, 1998 and August 17, 2006 were entitled to a payment under the terms of the
Amendment. Defendant denies the remainder of the allegations in Complaint ¶ 11.
COMPLAINT ¶12:

Pursuant to this requirement, Defendant recalculated the benefits due to all such persons
and, to the extent Defendant determined such persons were entitled to additional payments
(and/or increased annuity payments in the case of annuitants), on July 31, 2011 Defendant

8
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made, and/or on December 1, 2011 will make, such payments (or catch-up of prior annuity
payments and increased future payments in the case of annuitants). 2
ANSWER:

Defendant admits that some class members, who had received a lump sum payment
between January 1, 1998 and August 17, 2006 or had begun to receive annuity payments
between January 1, 1998 and August 17, 2006, and were entitled to a payment under the
terms of the May 10, 2011 Amendment, were provided with payments and in the case of
applicable annuitants increased future payments pursuant to this amendment on either
July 31, 2011 or December 1, 2011.
References in the Answer to “class members” are to those certified as class members
under the First Amended Complaint. Those references are not an admission that a class or
subclass should be certified under ECF No. 507.
Defendant admits that the applicable annuitants will receive increased annuity
payments after the corresponding payments pursuant to the May 10, 2011 Amendment.
Defendant admits that it performed calculations in order to determine which class members
were owed payments pursuant to the May 10, 2011 Amendment. Defendant admits that it
provided Plaintiffs with the amount of the payments due to each applicable class member
pursuant to the May 10, 2011 Amendment. Defendant admits that it did not produce or
provide to Plaintiffs adjusted account balances of each class member who received a

2

In connection with these recalculations, Defendant adjusted some participants’ account
balances in accordance with the Amendment. Defendant has not produced or provided Plaintiffs
with participants’ adjusted account balances. Without prejudice to a later required correction once
Defendant produces the adjusted account balances, for purposes of this Complaint Plaintiffs
assume they calculated these increases correctly.
9
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payment. Defendant denies that benefits were due to all class members pursuant to the May
10, 2011 Amendment.
COMPLAINT ¶13:

Specifically as regards lump sum recipient class members, on July 31, 2011,
Defendant made additional payments to 495 of the 957 lump sum recipient class members,
and on December 1, 2011, Defendant will make additional payments to another 44 lump
sum recipient class members. 3 As regards annuity recipient class members, on December 1,
2011, Defendant will also make additional payments and increased annuity payments to 4
annuity recipient class members. Exhibit 3 is a true and correct listing of the identities of
the 539 (495 + 44) of the 957 lump sum recipient class members, listed in the Excel files that
Defendant emailed Plaintiffs on September 13, 2011 and October 7, 2011 who received or
who will receive additional payments from Defendant, together with: (a) the date and
(b) amount of the additional payments extracted from Defendant’s files. Exhibit 4 is a
true and correct listing of the identities of the 4 annuity recipient class members, listed in
the Excel files that Defendant provided Plaintiffs via Defendant’s October 11 and
October 21, 2011 emails to Plaintiffs, who will be receiving additional payments and
increased annuity payments from Defendant beginning on December 1, 2011.
ANSWER:

Defendant admits that on July 31, 2011 it made payments pursuant to the May 10,
2011 Amendment. Defendant admits that 495 of the 957 lump sum recipient class
members received a payment. Defendant admits that on December 1, 2011 it made
payments pursuant to the May 10, 2011 Amendment to 44 lump sum recipient class
members. Defendant admits the allegations in footnote 3. Defendant admits that on
December 1, 2011 it made payments and commenced thereafter increased annuity
payments to 4 annuity recipient class members. Defendant states that Exhibit 3 contains
discrepancies as compared to the September 13, 2011 or the October 7, 2011 spreadsheets

3

Defendant’s October 7, 2011 spreadsheet contains 45 lump sum recipient class members.
However, Defendant’s October 28, 2011 email to Plaintiff informed Plaintiff that one individual
was inadvertently included in the October 7 data, thereby leaving 44 lump sum recipient class
members who will receive additional payments on December 1, 2011.
10
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sent from Defendant. These discrepancies are set forth in Exhibit B at ECF No. 519.
Apart from these discrepancies, which form the basis of Defendant’s denial of Exhibit 3,
Defendant admits the accuracy of Exhibit 3. Defendant admits that Exhibit 4 is a true and
correct listing of the identities of the 4 annuity recipient class members, listed in the
Excel files that Defendant provided Plaintiffs by Defendant’s October 11 and October 21,
2011 emails to Plaintiffs, listing those who were provided with payments on December 1,
2011 and, thereafter, increased annuity payments. Defendant denies the remainder of the
allegations in Complaint ¶ 13.
COMPLAINT ¶14:

At the same time it determined that some lump sum recipient and annuity recipient
class members would receive additional payments, Defendant determined that 418 of the
957 lump sum recipient class members are not entitled to any additional payments and that
133 of the 137 annuitant recipient class members are also not entitled to any additional
payments or increased annuity payments under the 2011 Plan. Exhibit 5 is a true and correct
listing of the identities of these 418 lump sum recipient class members, listed in the Excel files
that Defendant emailed Plaintiffs on September 13, 2011 and October 7, 2011 whom
Defendant determined were entitled to no additional payments. Exhibit 6 is a true and correct
listing of the 133 annuity recipient class members, listed in the Excel files that Defendant
provided Plaintiffs via Defendant’s October 11 and October 21, 2011 emails to Plaintiffs,
whom Defendant determined were entitled to no additional payments or increased annuity
payments.
ANSWER:

Defendant admits that 418 of the 957 class members who received a lump payment
between January 1, 1998 and August 17, 2006 were not entitled to any payments pursuant to
the May 10, 2011 Amendment. Defendant admits that 133 of the 137 class members who
had begun to receive annuity payments between January 1, 1998 and August 17, 2006 were
not entitled to any payments pursuant to the May 10, 2011 Amendment. Defendant admits
that Exhibit 5 is a true and correct listing of the identities of these 418 lump sum recipient class

11
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members, as listed in the Excel files that Defendant emailed Plaintiffs on September 13,
2011 and October 7, 2011. Defendant states that Exhibit 6 contains discrepancies as
compared to the October 7, 2011 spreadsheets sent from Defendant. These discrepancies
are set forth in Exhibit C at ECF No. 519. Apart from these discrepancies, which form the
basis of Defendant’s denial of Exhibit 6, Defendant admits the accuracy of Exhibit 6.
Defendant denies the remainder of the allegations in Complaint ¶ 14.
COMPLAINT ¶15:

In performing the calculations of the benefits participants are due under the 2011
Plan, Defendant applied a pre-retirement mortality discount (“PRMD”). In so doing,
Defendant violated ERISA. In applying a PRMD, Defendant adversely affected the
benefits due most members of the two previously certified subclasses. Defendant’s
application of a PRMD adversely impacted 931 of the 957 lump sum recipient class
members. 418 lump sum recipient class members (including Plaintiff Larson) were not
entitled to any additional payment based on the manner in which Defendant implemented
the 2011 Plan. However, had Defendant not applied a PRMD, 392 of those 418 lump
sum recipient class members (including Plaintiff Larson) would have received an additional
payment under the 2011 Amendment as Defendant otherwise interpreted and implemented it.
539 lump sum recipient class members (including Plaintiff Ruppert) received or will receive
additional payments based on the manner in which Defendant implemented the 2011 Plan
(that is, with a PRMD). However, had Defendant not applied a PRMD, all 539 of them
(including Plaintiff Ruppert) would have received larger payments than the payments they
received on July 31 or will receive on December 1.
ANSWER:

Defendant admits that 539 lump sum recipient class members (including Plaintiff
Ruppert) received corrective payments pursuant to the May 10, 2011 Amendment and that
in calculating benefits in accordance with the May 10, 2011 Amendment it applied a PRMD.
Defendant admits that 418 lump sum recipient class members (including Plaintiff Larson)
were not entitled to any additional payment under the May 10, 2011 Amendment.
Defendant denies the remainder of the allegations in Complaint ¶ 15.

12
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COMPLAINT ¶16:

Exhibit 7 is a true and correct listing of the identities of these 931 adversely affected
lump sum recipient class members, together with the individual amounts by which
application of a PRMD caused each of them to be underpaid and such amounts carried
forward with prejudgment interest at the average prime rate to March 1, 2012. Had
Defendant determined the lump sum benefits due after the Amendment without the use of
a PRMD, the Plan would have determined that these 931 lump sum recipient class members
were entitled to additional payments from the Plan totaling $13.4 million, compared to the
$10.1 million determined by the Plan. In other words, the Plan underpaid lump sum
recipient class members, after application of the Amendment, by $3.3 million solely as a
result of the application of a PRMD.
ANSWER:

Defendant denies the allegations in Complaint ¶ 16.
COMPLAINT ¶17:

Of the 137 annuity recipient class members, Defendant’s application of a PRMD also
directly injured 79 of them if the Court determines that Plaintiffs’ previously-proposed
alternative method for calculating annuitant damages should be adopted. 4 Reference to
Plaintiff’s “alternative method” as used herein means the method Plaintiffs previously
proposed by which (1) annuitants’ “annuity” damage is calculated by projecting the cash
balance account to age 65 at no less than 8.2%, converting to an annuity at age 65 using 417(e)
assumptions, and converting to an actuarially equivalent annuity payable at benefit
commencement date using 8% assumptions – the annuity damage is excess of amount
described over the annuity actually paid; and (2) annuitants’ “lump sum” damage is
calculated by taking the correctly calculated cash balance lump sum and comparing it to the
value of the annuity benefit actually paid (including any early retirement subsidy, any
correction for annuity damage and any increase in annuity paid in December), with the
value determined using 8%. If Plaintiffs’ alternative method for calculating annuitants’
lump sum damages is determined to be the appropriate, minimum required correction,
Plan § 4.8(a) fails to account for lump sum damage that annuity recipients suffered as a
result of electing an annuity after not having had the opportunity to elect the correctly
calculated lump sum, as detailed in Mr. Lawrence Deutsch’s expert report (Doc. 439), and
4

Plaintiffs respectfully reiterate their primary contention, see, e.g., Doc. 469 at 18 n. 10, that to truly
make participants whole, the law requires that the Court implement Plaintiffs’ preferred method
for calculating annuitant damages by giving annuitants the option of electing either: (1)
lump sum damages calculated by Plaintiffs’ expert implementing the Court’s March 14, 2011
Order (Doc. 420) or (2) the right to now convert their annuity to the correctly calculated lump
sum. However, Plaintiffs recognize that the Court has already rejected that contention, see
Doc. 426, 3/14/11 Telephonic Hearing Tr. 28-31, and may not wish to revisit it. Plaintiffs
reassert it here, if only to ensure the issue is preserved.
13
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as further explained in Plaintiffs’ post-trial annuitant damages submissions (Docs. 438, 462)
and at the May 26, 2011 hearing over which this Court presided (Doc. 459).
ANSWER:

Defendant admits that in paragraph 17 and footnote 4, plaintiffs set forth their
alternative method theory of damages. Defendant admits that plaintiffs previously advanced
this theory in Mr. Lawrence Deutsch’s expert report (Doc. 439), their post-trial annuitant
damages submissions (Docs. 438) and at the May 26, 2011 hearing (Doc. 459).
Defendant admits that, at the March 14, 2011 telephonic hearing, the Court rejected
the theory Plaintiffs now present in paragraph 17 and the first sentence of footnote 4.
Defendant denies the remainder of the allegations in Complaint ¶ 17.
COMPLAINT ¶18:

Annuity recipients were damaged to the extent that they were not offered the correct
lump sum benefit at the time that they elected to receive their benefit as an annuity. By
retroactively changing the determination of the amount of the lump sum benefit to which
the participants would have been entitled, the 2011 Plan re-inflicts this damage. In fact, if
the damage is equal to the difference between the value of the correctly determined lump
sum benefit compared to the value of the benefit actually paid, by retroactively
increasing the cash balance lump sum benefit to which the annuity recipients would have
been entitled, then the damage increases accordingly.
ANSWER:

Defendant denies the allegations in Complaint ¶ 18.
COMPLAINT ¶19:

If annuitants’ damages are determined by comparing the value of the annuity benefit
actually received (and reflecting the retroactive increase in annuity payments which will be
made in December 2011 as if part of the annuity benefit actually received) to the
correctly determined lump sum benefit to which the participant should have been correctly
offered, 79 of the 137 annuity recipient class members were damaged through Defendant’s
application of a PRMD when determining the lump sum benefit that should have been
offered to these participants. Exhibit 8 is a true and correct listing of the identities of the
79 annuity recipient class members, together with: (a) the amounts by which application of
a PRMD caused injury (according to Plaintiffs’ alternative method) and (b) such amounts
carried forward with prejudgment interest at the average prime rate to March 1, 2012.
14
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Exhibit 8 shows that the Plan damaged annuity recipient class members, after application of
the Amendment, by $1,174,180.19 solely as a result of the application of a PRMD.
ANSWER:

Defendant denies the allegations in Complaint ¶ 19.
COMPLAINT ¶20:

Section 1.2(a) of the 1998 Plan required a projection of future interest credits at the
same rate as the Plan’s applicable ERISA § 205(g), 29 U.S.C. § 1055(g), and IRC § 417(e)
(“417(e)”) rate.5 By contrast, 2011 Plan § 1.2(a) requires a projection “using the applicable
projection rate” which is defined as “the ‘up-to-5-year average’” of the Plan’s annual
interest crediting rate. While the up-to-5 year average projection rate is in all years from
1998-2006 higher than the Plan’s former 417(e) projection rate, application of an up-to-5year average projection rate for distributions taken in the years 1998 through 2005 results in
a projection rate less than the 8.2% projection rate this Court previously held was the
minimum projection rate required here to satisfy ERISA’s minimum lump sum distribution
and nonforfeitability requirements. See Opinion and Order of December 29, 2010
(Doc. 380); Order of December 30, 2010 (Doc. 381); March 30, 2011 Order Denying
Reconsideration (Doc. 435).
ANSWER:

Defendant admits that prior to the May 10, 2011 Amendment, Section 1.2(a) of the
Plan projected future interest credits at the IRC § 417(e) (“417(e)”) rate, in accordance with
ERISA § 205(g), 29 U.S.C. § 1055(g). Defendant admits that pursuant to the May 10, 2011
Amendment, Section 1.2(a) of the Plan projects future interest credits at the up to 5-year
average interest crediting rate. Defendant admits that the up-to-5-year average projection
rate is in all years from 1998-2006 higher than the Plan’s former 417(e) projection rate.
Defendant admits that the up-to-5-year average projection rate for distributions taken in the
5

Doc. 232-2, Ex. A, filed by Defendant in this action on March 1, 2010, is a true and correct
copy of the 1998 Plan as of February 26, 2010, prior to its amendment on May 10, 2011. On
March 1, 2010, Defendant authenticated Doc. 232-2, Ex. A as a true and correct copy of the
1998 Plan as of February 26, 2010, via a February 26, 2010 declaration of Mary Bearns, see
Doc. 232 ¶ 1. At trial, on June 24, 2010, Defendant offered, and the Court received,
ALLIANT00000 1-85 as a true and correct copy of the 1998 Plan as of June 24, 2010 as Trial
Exhibit 323. See Vol. 4B, pp. 68-69.
15
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years 1998 through 2005 is less than 8.2%. Defendant denies the remainder of the
allegations in Complaint ¶ 20.
COMPLAINT ¶21:

Separate and apart from Defendant’s violation of class members’ ERISA rights through
the application of a PRMD, Defendant’s 2011 recalculation and payment of all affected
participants’ benefits using a projection rate less than 8.2% violated their rights under ERISA
and the Plan interpreted in light of ERISA.
ANSWER:

Defendant denies the allegations in Complaint ¶ 21.
COMPLAINT ¶22:

845 lump sum recipient class members who received distributions in 1998-2005
(including Plaintiff Larson) are entitled to an additional payment according to the Court’s
rulings to date. According to the 2011 Plan, as interpreted by Defendant (in a manner
inconsistent with ERISA as interpreted by the Court), 392 of these 845 lump sum recipient
class members received no additional payment from the Plan solely as a result of Defendant’s
application of a PRMD in implementing the 2011 Plan and would receive a payment from
the Plan had Defendant not implemented the 2011 Plan using a PRMD. An additional 448
of these 845 lump sum recipient class members who did receive an additional payment
from the Plan notwithstanding Defendant’s application of a PRMD would have received a
larger payment from the Plan had Defendant not implemented the 2011 Plan using a PRMD.
Further, had Defendant also used a projection rate of not less than 8.2% in recalculating
these participants’ benefits, all 845 lump sum recipient class members would have received
larger payments had Defendant calculated the benefits under the Amendment as it did, but
with no PRMD.
ANSWER:

Defendant denies the allegations in Complaint ¶ 22.
COMPLAINT ¶23:

Exhibit 9 is a true and correct listing of the identities of the 845 lump sum
recipient class members who received distributions in years 1998 through 2005, extracted
from the Excel file that Defendant provided Plaintiffs via Defendant’s October 7, 2011
email to Plaintiffs, together with: (a) the lump sum payments to which they were entitled
as of their original payment date (without regard to the interest adjustment to which some of
them were and are entitled under the 2011 Plan § 3.5(b), discussed below); (b) the amount by
which they were underpaid as of their original payment date as a result of Defendant’s
failure to properly project their account balances to normal retirement age; (c) the amount of
16

Case: 3:08-cv-00127-bbc Document #: 526 Filed: 03/14/12 Page 17 of 26

the underpayment increased with prejudgment interest at the average prime rate to the date
of their payment on July 31, 2011 or December 1, 2011 (as applicable); (d) the amount of
the additional payment made to them on July 31, 2011 or to be made to them on
December 1, 2011; (e) the remaining underpayment still due after the payment made on
July 31, 2011 or December 1, 2011, as applicable; and (f) the remaining underpayment after
the payment made on July 31, 2011 or December 1, 2011, as applicable, with prejudgment
interest to March 1, 2012. 6
ANSWER:

Defendant states that Exhibit 9 contains discrepancies as compared to the
September 13, 2011 and the October 7, 2011 spreadsheets sent from Defendant. These
discrepancies, which form a basis of Defendant’s denial, are set forth in Exhibits D and
D1 at ECF No. 519. Defendant admits, to the extent a dispute is not noted in Exhibits D and
D1, the information set forth in columns (a), (b) and (d) of Exhibit 9, as well as the columns
of Exhibit 9 entitled PIN, Last Name and First Name. Defendant denies the remainder of
the allegations in Complaint ¶ 23.
COMPLAINT ¶24:

Assuming Defendant was required to recalculate benefits applying no PRMD and
projecting at no less than 8.2%, the total amount due these 845 lump sum recipient class
members who received distributions in years 1998 through 2005 is $16.8 million inclusive of
prejudgment interest to March 1, 2012.
ANSWER:

Defendant denies the allegations contained in Complaint ¶ 24.
COMPLAINT ¶25:

If damages to annuitants are calculated by comparing the amount of the correctly
determined lump sum benefit to which the participant was entitled to the value of the
benefit actually paid according to Plaintiffs’ proposed alternative methodology, an annuity
6

Items (a) and (b) are contained in the Excel file that Defendant provided Plaintiffs via
Defendant’s October 7, 2011 email to Plaintiffs and item (e) is listed in the Excel files that
Defendant emailed Plaintiffs on September 13, 2011 and October 7, 2011 showing who received
or who will receive additional payments from Defendant.
17
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recipient class member is further damaged to the extent that the correctly determined lump
sum benefit is understated. In the same way that the correctly determined lump sum benefit for
lump sum class members was understated by the failure of the Plan to project the cash
balance account at a minimum of 8.2%, 88 annuity recipient class members are further
damaged due to the application of a projection rate less than 8.2% when determining the
correctly determined lump sum benefit. Exhibit 10 is a true and correct listing of the
identities of the 88 annuity recipient class members who received distributions in years
1998 through 2005 and who would be injured as a result of Defendant’s failure to project
their cash balance accounts at no less than 8.2%. In total, Defendant’s use of less than the
Court-ordered ERISA-required minimum 8.2% projection rate for years prior to 2006
improperly reduced the damages due, assuming Plaintiffs’ alternative annuitant damages
methodology is adopted, to 88 of the 137 annuity recipient class members by a total of
$1,986,731.46 (including prejudgment interest), which equals the sums of the amounts
shown on Exhibit 10.
ANSWER:

Defendant admits that under Plaintiffs’ alternative method theory of damages,
damages to annuitants are calculated by comparing the amount of the correctly determined
lump sum benefit to which the participant was entitled to the value of the benefit actually
paid. Defendant admits that under Plaintiffs’ alternative method theory of damages, an
annuity recipient class member is further damaged to the extent that the correctly determined
lump sum benefit, as Plaintiffs’ define that term, is understated. Defendant denies the
allegations in Complaint ¶ 25.
COMPLAINT ¶26:

Sections 1.2(a) and 3.5(b) of the 1998 Plan required that in a participant’s year of
distribution, he or she only be credited with a partial year’s interest credit at the rate of 4%
per annum. By contrast, Section 3.5(b) of the 2011 Plan requires that participants receive a
partial year’s interest credit at the Plan’s actual interest crediting rate for that year. See
Doc. 444, Ex. 1, ECF page 6 of 13, May 10, 2011 Amendment at 3. The May 2011
Amendment thus retroactively increased notional account balances prior to projection by an
amount equal to the excess of the interest crediting rate for the Plan year in the
participant’s year-of-distribution above 4% (if any) for the portion of the year prior to
benefit commencement. Thus, for example, if the participant’s lump sum or annuity
commenced on July 1, 2004, the excess of the interest crediting rate of 8.25% (the actual
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Plan rate in 2004) over 4% is 4.25%, so the participant’s notional account would be
increased for six months at approximately 4.25%, or 2.125%. 7
ANSWER:

Defendant admits that prior to the May 10, 2011 Amendment, Sections 1.2(a) and
3.5(b) of the Plan required that a participant be credited with a partial year’s interest credit based
on an annual rate of 4%. Defendant admits the May 10, 2011 Amendment now provides,
retroactive to January 1, 1998:
If the Annuity Starting Date is not the last day of a Plan Year, the
Participant’s Cash Balance Account shall be allocated a partial year
Interest Credit equal to the Participant’s Cash Balance Account as of the
first day of the Plan Year multiplied by the annual rate of Interest Credit
for the Plan Year and further multiplied by a fraction, the numerator of
which is the number of complete months in the Plan Year prior to the
Participant’s Annuity Starting Date and the denominator of which is 12.
See Doc. 444, Ex. 1, ECF page 6 of 13, May 10, 2011 Amendment at 3.
Defendant admits that class members whose lump sum distribution or annuity
payments are increased pursuant to the May 10, 2011 Amendment received a payment in
2011. Defendant admits that these payments, where applicable, included the
recalculated year of distribution interest credit. Defendant admits that participants who
were entitled to a corrective payment pursuant to the May 10, 2011 Amendment had
their notional account balances retroactively increased prior to projection by an amount
equal to the excess of the interest crediting rate for the Plan year in the participant’s yearof-distribution above 4% (if any) for the applicable portion of the year of benefit
commencement. Defendant admits the last sentence in Complaint ¶ 26. Defendant
denies the remainder of the allegations in Complaint ¶ 26.
7

Technically, the actual increase would be (1 + 8.25% * 6/12) / (1 + 4% * 6/12) or 2.0823%.
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COMPLAINT ¶27:

Participants commencing their benefits in plan years 1998-1999 and 2003-2004 when
the interest crediting rate exceeded 4% received a retroactive increase in their cash balance
account, which, in turn, created a retroactive increase in the accrued benefit payable as
an annuity at the participant’s normal retirement age. Defendant’s application of the 2011
Plan’s up-to-5-year average projection rate (when determining the increase in accrued benefit
payable at normal retirement age associated with the increase in the cash balance account),
instead of the 8.2% projection rate, violated ERISA’s minimum lump sum distribution and
nonforfeitability requirements as regards participants’ entitlement to the full value of these
retroactive increases in their cash balance account.
ANSWER:

Defendant admits that the Plan’s interest crediting rate exceeded 4% in 1998-1999
and 2003-2004. Defendant admits that pursuant to the May 10, 2011 Amendment, the
Plan applied an up-to-5-year average projection rate when determining the increase in
accrued benefit payable at normal retirement age associated with the increase in the cash
balance account. Defendant admits that pursuant to the May 10, 2011 Amendment, the
Plan did not apply an 8.2% projection rate when determining the increase in accrued benefit
payable at normal retirement age associated with the increase in the cash balance account.
Defendant admits that class members, commencing their benefits in plan years
1998-1999 and 2003-2004, whose lump sum distribution or annuity payments were larger
pursuant to the May 10, 2011 Amendment received a payment in 2011. Defendant
admits that these payments, included the recalculated year of distribution interest credit.
Defendant admits that participants who were entitled to a corrective payment pursuant to
the May 10, 2011 Amendment received a retroactive increase in their cash balance account,
which, in turn, created a retroactive increase in the accrued benefit payable as an annuity
at the participant’s normal retirement age. Defendant denies the remainder of the
allegations in Complaint ¶ 27.
20
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COMPLAINT ¶28:

Exhibit 11 is a true and correct listing of the identities of the 296 lump sum
recipient class members who received distributions in years 1998-1999 and 2003-2004,
extracted from the Excel file that Defendant provided Plaintiffs via Defendant’s October 7,
2011 email to Plaintiffs, together with: (a) the additional net payments to which they should
have been entitled had the increase in their notional account balances been projected at
8.2%; (b) the net payments to which they should have received had Defendant properly
determined their benefits in this regard; and (c) those net amounts carried forward with
prejudgment interest at the average prime rate to March 1, 2012. Assuming all these steps
are required to be performed, these 296 participants are owed, inclusive of prejudgment
interest to March 1, 2012, a total of $4.7 million.
ANSWER:

Defendant states that Exhibit 11 contains discrepancies as compared to the October
7, 2011 spreadsheet sent from Defendant. These discrepancies, which form a basis of
Defendant’s denial of Exhibit 11, are set forth in Exhibit E at ECF No. 519. Defendant
admits, to the extent a dispute is not noted in Exhibit E, the information set forth in the
columns of Exhibit 11 entitled PIN, Last Name and First Name as well as the column
regarding the lump sum payment amount and the column regarding the May 10, 2011
Amendment payment amount. Defendant denies the remainder of the allegations in
Complaint ¶ 28.
COMPLAINT ¶29:

Defendant’s failure to reflect a minimum projection rate of 8.2% adversely
affected annuity recipients in two ways. First, this caused Defendant to understate the
amount of the correctly determined cash balance lump sum to which the affected
participants would have been entitled on their benefit commencement dates. (To reiterate,
this is “lump sum” damage under the Court’s March 14, 2011 Order, Plaintiffs contend in
Docs. 462 at 7-9 and 469 at 2, 7) Second, this also caused Defendant to understate the
annuity benefit attributable to the cash balance account. (To reiterate, this is “annuity”
damage under the Court’s March 14, 2011 Order, Plaintiffs contend in Docs. 462 at 10 and
469 at 2, 7).
ANSWER:

Defendant denies the allegations in Complaint ¶ 29.
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COMPLAINT ¶30:

Exhibit 12 is a true and correct listing of the identities of the 41 annuity
recipients of the 66 who received payments commencing in the years 1998-1999 and
2003-2004, and who would have damage under the Plaintiffs’ alternative method,
together with: (a) the increase in the correctly calculated lump sum benefit that they should
have been offered on their benefit commencement date had the increase in their notional
account balances been projected at 8.2%; (b) the net increase in damage that would have
resulted (assuming that the damage was equal to the excess of the value of the correctly
determined lump sum over the value of the benefit actually paid); and (c) those net
amounts carried forward with prejudgment interest at the average prime rate to March 1,
2012. Exhibit 12 also reflects the identities of the 4 annuity recipients would have received
an increase in their annuity payments under the 2011 Plan had the projection rate used been
8.2%, rather than the rate contained in the 2011 Plan compared to the actual increase
provided by the Plan for 4 of those 6 annuity recipients (which increase, shown on
Exhibit 12, is extracted from Defendant’s October 21, 2011 email attachment). The
remaining data shown in Exhibit 12 is based upon the Excel files that Defendant provided
Plaintiffs via Defendant’s October 11 and October 21, 2011 emails to Plaintiffs. Exhibit 12
shows that the Plan underpaid annuity recipient class members, after application of the
Amendment, by $337,072.20.
ANSWER:

Defendant denies the allegations in Complaint ¶ 30.
COMPLAINT ¶31:

Participants who commenced their benefits in 2006 received a retroactive increase in
their cash balance account on their benefit commencement date and a retroactive increase in
their projection rate above the required minimum 8.2% projection rate, which, in turn, created a
retroactive increase in the accrued benefit payable as an annuity at the participant’s normal
retirement age. In the case of participants (including Plaintiff Ruppert) who commenced
their benefits in 2006, the lump sum payments determined and made by the Plan still
violated ERISA’s minimum lump sum distribution and nonforfeitability requirements as
regards participants’ entitlement to the full value of these retroactive increases to their
notional account balances and to a projection of their Accrued Benefits at no less than 8.56%
through Defendant’s application of a PRMD in the recalculation of these participants’ lump
sum benefits.
ANSWER:

Defendant admits that pursuant to the May 10, 2011 Amendment, at least some class
members who commenced their benefits in 2006 received a retroactive increase in their cash
balance account on their benefit commencement date and a retroactive increase in their
22
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projection rate at 8.56% and their accrued benefit at normal retirement. Defendant denies the
remainder of the allegations in Complaint ¶ 31.
COMPLAINT ¶32:

83 of 94 lump sum recipient class members who commenced benefits in 2006
(including Plaintiff Ruppert) were injured due to the Defendant’s application of a PRMD.
Using Plaintiff Ruppert as a specific example, his vested account balance as of April 1, 2006
was $11,984.17. The effect of the excess of the interest crediting rate of 9.60% over 4% is
approximately 5.60%, so his vested account balance would be increased for three months at
approximately 5.60%, or approximately 1.40%. Mr. Ruppert’s properly re-determined
increased vested account balance as of his benefit commencement date is $12,150.29.
Defendant properly projected this increased account balance at the required 8.56%
projection rate but failed to pay Mr. Ruppert and 82 other class members commencing their
benefits in 2006 the legally required minimum amount due, as a result of Defendant’s
application of a PRMD. Exhibit 13 is a true and correct listing of the identities of these
83 lump sum recipient class members receiving payment in 2006, extracted from the
Excel file that Defendant provided Plaintiffs via Defendant’s October 7, 2011 email to
Plaintiffs, together with: (a) the amounts by which application of a PRMD caused them to
be underpaid and (b) such amounts carried forward with prejudgment interest at the average
prime rate to March 1, 2012.
ANSWER:

Defendant states that Exhibit 13 contains discrepancies as compared to the October
7, 2011 spreadsheet sent from Defendant. These discrepancies, which form a basis of
Defendant’s denial of exhibit 13, are set forth in Exhibit F at ECF No. 519. Defendant
admits, to the extent a dispute is not noted in Exhibit F, the information set forth in columns
of Exhibit 13 entitled PIN, Last Name and First Name. Defendant denies the remainder of
the allegations in Complaint ¶ 32.
COMPLAINT ¶33:

Exhibit 14 is a true and correct listing of the identities of the 13 annuity recipient class
members of the 15 commencing payment in 2006, who have lump sum damage under
Plaintiffs’ alternative method, together with: (a) the amounts by which application of a
PRMD in the determination of the correctly determined lump sum benefits caused them to
be further damaged under Plaintiffs’ alternative theory of annuitant damages and (b) such
amounts carried forward with prejudgment interest at the average prime rate to March 1,
23
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2012. Exhibit 14 shows annuity recipient class members are owed a total of $225,356 in
damages.
ANSWER:

Defendant denies the allegations in Complaint ¶ 33.
COMPLAINT ¶34:

With respect to lump sum recipient class members, all told, Defendant’s 2011
violations of participants’ ERISA rights, via the failure to project participants’ increased
notional account balances at a minimum of 8.2% (and 8.56% in 2006) and application of a
PRMD, injured a total of 934 lump sum recipient class members (including Plaintiffs
Ruppert and Larson) in the total amount of $17.8 million. This is the amount still due these
participants even after crediting the Plan with the 2011 payments it made on July 31, 2011
or will make on December 1, 2011, as applicable. Together with prejudgment interest at
the average prime rate to March 1, 2012, that is a total of $18.3 million still owed to these
lump sum recipient class members. Exhibit 15 is a true and correct listing of the identity,
total amount of underpayment, and the total amount of underpayment with prejudgment
interest to March 1, 2012 for these 934 lump sum recipient class members.
ANSWER:

Defendant denies the allegations in Complaint ¶ 34.
COMPLAINT ¶35:

With respect to annuity recipient class members, all told, Defendant’s 2011
violations of participants’ ERISA rights, via the failure to project participants’ increased
notional account balances at a minimum of 8.2% (and 8.56% in 2006) and application of a
PRMD, injured a total of 102 annuitant class members (based on Plaintiffs’ alternative
method), in the total amount of $3,937,005.02 exclusive of prejudgment interest and
$6,086,620 inclusive of prejudgment interest through March 1, 2012. Exhibit 16 is a true
and correct listing of the identity, the total amount of damages based upon Plaintiffs’
alternative method and the total amount of damages based upon Plaintiffs’ alternative
method with prejudgment interest to March 1, 2012 for these 102 annuitant class members.
ANSWER:

Defendant denies the allegations in Complaint ¶ 35.
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AFFIRMATIVE DEFENSES
1.

Plaintiffs have failed to exhaust the claim and appeal procedures set forth in

the Alliant Energy Cash Balance Pension Plan at Article 11, as to each claim asserted in this
Complaint.
2.

Plaintiffs’ whipsaw and PRMD claims asserted in this Complaint are barred by

the applicable statute of limitations. These claims accrued when each plaintiff was put on
notice of the alleged injury. This occurred at the time of communications explaining how his
or her benefits would be calculated, see ECF Nos. 204-2, 204-3, 471-1 and 471-2, or no later
than his or her Plan lump sum distribution or annuity commencement if that occurred during
the period of January 1, 1998 through November 30, 2005.
3.

Plaintiffs may not recover any money that fails to account for the May 10,

2011 Amendment payments in 2011. See ECF No. 454.
Dated: March 7, 2012

Respectfully submitted,
ALLIANT ENERGY CASH BALANCE
PENSION PLAN

/s/ Mark Casciari
One of Its Attorneys
Mark Casciari (mcasciari@seyfarth.com)
Ronald J. Kramer (rkramer@seyfarth.com)
Sam Schwartz-Fenwick (sschwartz-fenwick@seyfarth.com)
SEYFARTH SHAW LLP
131 S. Dearborn Street, Suite 2400
Chicago, IL 60603
Telephone: (312) 460-5000
Fax: (312) 460-7000
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CERTIFICATE OF SERVICE
I, Mark Casciari, an attorney, do hereby certify that I have caused a true and correct
copy of the foregoing CORRECTED AMENDED ANSWER to be served upon the following via
the Court’s ECF system on March 7, 2012:
Eli Gottesdiener
Gottesdiener Law Firm, PLLC
498 7th Street
Brooklyn, New York 11215

/s/Mark Casciari
Mark Casciari
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